IN THE CORONERS COURT
OF VICTORIA
AT MELBOURNE
COR 2021 003834

COR 2022 000248
DETERMINATION FOLLOWING A REQUEST TO INVESTIGATE A FIRE

Form 17 Rule 42(2)
Sections 30 and 31 of the Coroners Act 2008

Determination of: Coroner Simon McGregor
Details of fire: Black Summer Bushfires (East Gippsland)
Location of fire: Mallacoota and surrounding region

Fire occurred on or about: 27 December 2019 to 31 December 2019



BACKGROUND

1. From September 2019 to March 2020, major bushfires ravaged Australia. Between November
2019 and February 2020, over 1.5 million hectares of Victoria were seared by fire, with several
deaths directly connected to the fires and devastating damage to homes, businesses, flora, and
fauna. East Gippsland, including the township of Mallacoota, was significantly affected by
the fires.

2. Throughout 2019, weather conditions in southern Australia were warmer and drier than
average. Between 18 and 21 November 2019, high temperature records were set. On 21
November 2019, lightning ignited a series of fires in East Gippsland, initially endangering the
communities of Buchan, Buchan South, and Sunny Point. Further unfavourable conditions on
20 December 2019 led to the ignition of new fires across the state, the growth of existing fires,

and several smaller fires combining.

3. On 29 December 2019, a new fire was identified in a remote section of Wingan State Forest,
approximately 24km west of Mallacoota. Within three hours, the fire grew to 1200ha,

threatening Mallacoota.

4. By 30 December 2019, the Cann-River/Banana-Track fire had grown to the point that it was
generating its own weather and fires in East Gippsland covered a combined area of more than

130,000ha. Road networks were impacted by the fires, cutting off several communities.

5. Early in the morning on 31 December 2019, the Banana Track Fire reached Mallacoota,
resulting in thousands of people becoming isolated, with many seeking refuge on the town’s

foreshore. Three fires in East Gippsland remained active until February 2020.
REQUEST TO INVESTIGATE THE FIRE

6. In July 2021, two separate, but substantially similar, requests for investigation of a fire were
received from John David Nicholson and from Gary Squires of the Howitt Society (the first

application).

7. In January 2022, a further request to investigate the fire was received from Richard John

Cooper and Angela Denny Cooper (the second application).



8.  The first application acknowledged the that the Victorian Government had commissioned a
report from the Inspector General of Emergency Management (IGEM) and that the
Commonwealth Government had commissioned the Royal Commission into Natural Disaster
Arrangements which included bushfires. However, the applications contended that both
inquiries were largely response and recovery focussed, with inadequate attention given to
exploring compliance with the objectives of the Emergency Management Act, particularly to
foster an emergency management system that minimises the likelihood, effect, and

consequences of emergences.'
9. The first application identified the following issues:

a) A lack of protection around the Mallacoota Township that allowed a fire approaching
from the west/southwest to enter and rollover the township. The application posited
the question as to whether a likelihood and consequence assessment had been
conducted for Mallacoota according to section 5(a) Emergency Management Act 2013

and the Code of Practice for Bushfire Management on Public Land 2012;

b) The health and safety of the response crews and supporting bodies, as well as the
public, particularly during the passage of the fire through Mallacoota, as well as other
through other communities impacted by or threatened by bushfire. The application
went on to question the implications for the holistic management of the fires according
WorkSafe Victoria’s requirements to report a “near miss” or “potentially dangerous

incident”;

c) A presupposed lack of pre-planned and recognised community bushfire refuges in
Mallacoota. The application submitted that, since the establishment of Emergency
Management Victoria (EMYV), there was sufficient time to establish such a refuge,
particularly given its remoteness and popularity as a holiday destination during the

summer holidays (peak of the bushfire season);

! Section 5(a), Emergency Management Act 2013 (Vic)



d)

g)

h)

In the looming face of the fire front a rescue mission was mounted to capture Eastern
Bristlebirds to preserve the species that otherwise might have been lost during the
passage of the fire. The application submitted that, considering the risk to those
involved, this must have been a reportable “near miss” according to WorkSafe
Victoria. The application raised the question of the efficacy of Incident Control over
the area involved generally east of Mallacoota and how this potentially human life-

threatening situation was allowed to occur;

A failure to maintain the Mallacoota access/egress roadsides in a condition that would
not have required them to be closed for several days following the passage of bushfire
through the area. Given their obvious importance to Mallacoota, the application
questioned why this was allowed to occur, and which bodies were responsible for the

integrity of that road;

The application questioned why Recommendation 56 of the Victorian Bushfires Royal
Commission? appeared to have been abandoned by the Government of Victoria. The
application identified that the five per cent minimum target has been replaced with
prescribed burning or other fuel reduction methods now based on ‘Residual Risk’. The
application requested clarification regarding ‘Residual Risk’, its development, the
efficacy of the methodology in managing public land, at least to the extent and spirit

recommended by the Royal Commission;

The application noted that the Mallacoota Township is virtually surrounded by
National Park and went on to question as to what influence did Parks Victoria
management at local and State level have in influencing the protection of the township

from the bushfire emanating from the park impacting on the township; and

The application noted that local knowledge seemed to have been displaced by Incident
Management Teams with little or no knowledge of the history of fire behaviour in the
local area or indeed the area itself, despite Recommendation 18 of the Royal

Commission.>

2 That the State fund and commit to implementing a long-term program of prescribed burning based on an annual rolling
target of 5 per cent minimum of public land.

3 The Country Fire Authority and the Department of Sustainability and Environment amend their procedures to require
that a suitability experienced, qualified, and competent person be appointed as Incident Controller, regardless of the
control agency for the fire.
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10. The second application submitted multiple perceived failures in support, including (in

summary):

a)

b)

d)

2

h)

Inadequate management of fuel loads in the Croajingolong National Park and

adjoining state forest;

Inadequate utilisation of satellite imagery and fire tower observers to detect ignitions.
The application opined that the fires appeared on commercial satellite imagery

websites prior to warnings being issued via the VicEmergency website;

Allegations that several access points, including Banana Track and Stony Peak Road,

were underutilised to manage the progress of the fire during suitable conditions;

The presence of high fuel loads adjacent to and within areas of two infrastructure, as

well as an apparent lack of safety shelter zones despite previous warnings;

An apparent lack of emergency planning and preparation during times of increased

visitation by tourists;

An apparent lack of auditing by emergency services on fire preparation, including
underutilisation of fuel reduction burns and low Country Fire Authority (CFA)

membership in Mallacoota and Cann Valley;

A lack of professional liaison between responsible organisations for the purpose of

emergency planning and preparation; and

Inadequate maintenance of roadside fuel leading to road closures and access issues.



LEGISLATIVE FRAMEWORK FOR THE APPLICATIONS

11.

12.

13.

14.

15.

16.

17.

Under section 31(1) of the Coroners Act 2008 (the Act), a person may request a coroner to

investigate a fire. If a coroner investigates a fire, they must find, if possible—
(a) the cause and origin of the fire; and
(b) the circumstances in which the fire occurred.*

The Act does not provide any prescriptive criteria for a coroner to consider when determining
whether or not to investigate a fire. However, the preamble, purposes and objectives of the

Act provide guidance for interpretation of the Act.

The preamble provides for the independent investigation of fires for the purpose of finding
the cause of the fire and to contribute to the reduction of the number of preventable fires, and

the promotion of public health and safety and the administration of justice.

The objectives confirm the the desirability of promoting public health and safety and the
administration of justice,” and the principle that the coronial system should operate in a fair

and efficient manner.°

The jurisdiction of the Coroners Court of Victoria is inquisitorial.” The purpose of a coronial
investigation concerning a fire is to independently to investigate a fire to make findings on

about the cause and origin of the fire and the circumstances in which it occurred.

The coroner’s powers and role to investigate fires is distinct from the coroner’s powers and
roles in relation to the investigation of deaths. Each death connected with the Black Summer
bushfires in Victoria have been subject to independent death investigations. As such the
decision to investigate this fire, is independent from the considerations relevant to each

individual death that may have been connected to it.

It is not the role of the coroner to lay or apportion blame, but to establish the facts.® It is not
the coroner’s role to determine criminal or civil liability arising from the death under

investigation, or to determine disciplinary matters.

4 Section 68, Coroners Act (2008)
5 Section 8(f), Coroners Act (2008)
6 Section 9, Coroners Act (2008)

7 Section 89(4), Coroners Act 2008
8 Keown v Khan (1999) 1 VR 69



Avoiding duplication

18.

19.

20.

Section 7 of the Act requires coroners to avoid unnecessary duplication of inquiries and
investigations by liaising with other investigative authorities, official bodies, or statutory

officers and expedites the investigation of deaths and fires.’

Given the scale and extremity of the fires experienced in 2019-2020, several inquiries have
considered prevention, preparedness, response, and management of the fires across Victoria
and Australia. In accordance with this obligation, I have considered these inquiries in forming

my view whether to investigate the fire in the Mallacoota area. In particular, I have considered:

a) Inspector-General for Emergency Management Review of 10 years of reform in

Victoria’s emergency management sector;
b) Royal Commission into Natural Disaster Arrangements (Commonwealth);

c) Inspector General for Emergency Management Inquiry into the 2019-2020 Victorian

fire season; and
d) Victorian Auditor-General’s report on Reducing Bushfire Risk

I also requested WorkSafe to provide information on the elements of the first application that

queried their role.

Inspector General for Emergency Management (IGEM) Review of 10 years of reform in Victoria’s

emergency management sector

21.

On 19 December 2019, the IGEM’s Review of 10 years of reform in Victoria’s emergency
management sector report was delivered to the Minister for Police and Emergency Services.
This report was commissioned in response to the 10-year anniversary since the 2009 Victorian
Bushfires and provided an opportunity to consider whether the significant program of reforms

introduced since 2009 were effective in supporting Victorians to be safer and more resilient.

? Section 7, Coroners Act (2008)



22. The 18-month study focused on five key themes, including:
a) Governance;
b) Capacity and capability;
¢) Community engagement and preparedness;
d) Rebuilding and recovery; and
e) Safety and resilience.

23. As a result of the report, the IGEM made eight observations, 33 findings, and five
recommendations identifying good practice and opportunities for continuous improvement,

including:

1. Recommendation: That EMV, in collaboration with relevant stakeholders, develops a sector-

wide framework that aligns to the strategic and operational elements of all phases of
emergency management, reflects Victorian government outcomes, and identifies measures

and associated indicators.

EMYV should also provide guidance on how stakeholders can incorporate these into emergency

management planning, policy, and assurance.

Action: EMV intends to complete a final Sector Outcomes Framework by July 2022. In
addition, other relevant stakeholders, including CFA, Fire Rescue Victoria (FRYV), and
Bushfire Recovery Victoria (BRV) have developed their own frameworks which have been

presented to the State Crisis and Resilience Council for future reference.

2. Recommendation: That EMV, in collaboration with relevant stakeholders, should update the

2012-13 State Emergency Risk Assessment (SERA) to include strategic and operational
elements, and should consider place-based risk assessment, consequence management

capabilities, and existing risk models for hazards.

The SERA should provide sector guidance and support on how to include the updated risk

assessment in emergency planning, policy, and assurance.

Action: In July 2020, EMV released an updated Emergency Risk in Victoria report, and
intends to conduct further assessment and issue an emergency risk report in 2022-23. EMV is
also leading the Regional Emergency Risk Assessment Project. Additionally, Victoria’s first
State Emergency Management Plan (SEMP), released in September 2020, supersedes existing

response and recovery plans.



Recommendation: That EMV, in collaboration with relevant stakeholders, develop and

promote a preparedness strategy that is relevant to all emergencies, aligned with resilience
initiatives, includes a clear and consistent preparedness message, and builds on existing work

by the Australian Red Cross whilst also considering leading practice from other jurisdictions.

Action: EMV is completing a gap analysis of community resilience and preparedness to assist
the community sector improve their preparedness. This includes integration of local and

overseas examples of community resilience strategies and methods.

Recommendation: That EMV streamlines existing work to identify gaps in sector capability

and capacity to deliver a comprehensive development strategy for operational and strategic
personnel that considers capabilities identified through the Victorian Preparedness

Framework and capability development mechanisms.

Action: EMV is currently leading the development of an Emergency Management Training
and Education Masterplan that is designed to provide a strategic approach to training for
personnel, including volunteers. EMV also expects to complete its review of the Emergency
Operating Model to be completed in 2022 and plans to work with the sector to review and
enhance the Victorian Preparedness Framework, including insights from the public health

response to the COVID-19 pandemic.

Recommendation: That EMYV, in collaboration with relevant stakeholders, develop

comprehensive operations recovery guidelines that include coordination arrangements for all
tiers of emergency management, pre- and post-recovery roles and responsibilities at all levels,
methods to provide support to impacted communities, consideration of how to support
community-led initiatives, knowledge-sharing tools across relevant organisations, and

planning for long-term recovery needs.

Action: EMV has developed an Emergency Recovery Resource Portal which amalgamates
existing recovery resources into a single location. The IGEM acknowledged the benefits of
such a resource, however it also noted the identified lack of clarity surrounding recovery
planning and coordination arrangements remain unaddressed. Similar recovery frameworks
have been developed by other groups, including BRV, the Department of Jobs, Precincts, and
Regions (DJPR), and the Department of Families, Fairness, and Housing (DFFH).



Royal Commission into Natural Disaster Arrangements (Commonwealth)

24. The Royal Commission into National Natural Disaster Arrangements was established on 20

February 2020 in response to the extreme bushfire season of 2019-20. The commission

inquired into the following matters:

a)

b)

d)

The distinct responsibilities of Commonwealth, State, Territory, and local
Government bodies relating to preparedness for and response to natural disasters. The
commission also analysed the coordination between these bodies, including their

resilience and recovery efforts and methods of resource sharing.

Australia’s arrangements for improving resilience and adapting to changing climatic
conditions. This included a study of what actions should be taken to mitigate the
impacts of natural disasters, and whether accountability for natural disaster risk
management, preparedness, resilience, and recovery should be enhanced. This

included nationally consistent accountability and reporting framework standards;

Whether changes to Australia’s legal framework are required for the involvement of
the Commonwealth in responding to national emergencies, including in relation to the

following:

1) thresholds for, and any obstacles to, State or Territory requests for

Commonwealth assistance;

ii) whether the Commonwealth Government should have the power to declare a

state of national emergency;

ii1) how any such national declaration would interact with State and Territory

emergency management frameworks;

iv) if such a national declaration was declared, whether the Commonwealth
Government should have clearer authority to take action (including, but
without limitation, through the deployment of the Australian Defence Force)

in the national interest;

any relevant matter reasonably incidental to a matter referred to in paragraphs (a) to

(©).
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Inspector General for Emergency Management Inquiry into the 2019-2020 Victorian fire season

25.

26.

27.

In January 2020, The Victorian Government announced and independent inquiry into the
Victorian 2019-2020 fire season. The inquiry was conducted in two phases. The first
considered the community and sector preparedness for and response to the 2019-20 summer
season, the second considered the progress and effectiveness of Victoria’s immediate relief

and recovery arrangements concerning the 2019-2020 fire season.

The inquiry concluded on 30 July 2021, with the first report — Inquiry into the 2019-20
Victorian Fire Season: Phase 1 — Community and sector preparedness for and response to
the 2019-20 fire season —being tabled in Parliament on 18 September 2020. The second report
— Inquiry into the 2019-20 Victorian Fire Season: Phase 2 — Progress and effectiveness of

Victoria’s immediate relief and recovery arrangements was tabled on 14 October 2020.

As a result of the Phase 1 report, 66 observations and 36 findings were made, with 17
recommendations being handed down. On 14 October 2020, the Victorian Government
responded to the Phase 1 report, accepting all 17 recommendations. The recommendations

and implementation actions include:

1. Recommendation: A review of preparedness arrangements to ensure that procedures,

recruitment, and training are completed before significant seasonal events, evidenced by

attestations of assurance.

Action: EMV plans to develop a 365 Preparedness Model designed to adopt an all-hazardness
preparedness and assurance approach. The SEMP also sets out Victoria’s emergency
preparedness arrangements. Following preparedness training conducted online in 2021 (per
COVID-19 safe practices), the Emergency Management Commissioner (EMC) provided the
Minister for Police and Emergency Services an attestation on agency preparedness

arrangements.

11



2. Recommendation: A review of relevant legislation to clarify accountability and responsibility

for fuel management, as well as enable organisations to conduct fuel management in areas
outside of their responsibility whilst providing consistent protections to all personnel involved

in such duties.

Action: A review of the legislative framework is being conducted by the Department of
Environment, Land, Water and Planning (DELWP) and the Department of Justice and
Community Safety (DJCS) to enable more effective planning and delivery of bushfire
management and risk mitigation across different jurisdictions, including supporting the

Traditional Owners to implement a Cultural Fire Strategy.

3. Recommendation: That the State support the DELWP to expand the Safer Together program

to increase uptake by relevant stakeholders, implement a consistent risk-based approach to
fuel management, and develop and standardise road and roadside fuel maintenance and

management.

Action: The Safer Together program has been expanded through the Bushfire Risk Mitigation
Committee, with increased involvement for EMV, CFA, Department of Transport (DoT), and
local government. DELWP is also leading work to guide land and fire management in the face
of a changing climate, growing population, and changing demographics. An expert review
was also commissioner to make recommendations about further integrating private land and

roadside fuel management.

4. Recommendation: The establishment of a single body to coordinate the implementation of a

fuel management policy, including assurance and reporting activities.

Action: DELWP is leading work to establish an Office of Bushfire Risk Management
(OBRM). Work on an OBRM charter, operating model, and panel is continuing.

5. Recommendation: That the DELWP leads in an improvement in the Victorian community’s
understanding of the importance of fuel management and the concept of residual risk, as well

as relevant limitations and fuel management planning processes.

Action: DELWP is working on a range of initiatives to simplify information about Victoria’s
fuel management program, including working with the CFA to release six Bushfire
Management Strategies. DELWP has also developed a bushfire engagement program strategy

and is identifying engagement opportunities and forums.

12



Recommendation: That the DELWP increases its utilisation of non-burning fuel management

means, recorded in the annual fuel management report with comparisons to the previous three

years.

Action: Increased funding for non-burn management has been increased, with a goal of 210ha
of mechanical treatment works annually. DELWP has also established the Strategic Fuel
Breaks and Mechanical Works program with the goal of constructing 1447 km of breaks by
July 2022. DELWP is also working with DoT to upgrade roads and roadside vegetation

management.

Recommendation: That the DELWP leads the development and distribution of land and fuel

management tools to ensure a common approach to fuel management.

Action: The Risk 2.0 project has led to improvements in bushfire risk modelling, including
modelling the effects of fuel management on fire behaviour. DELWP has developed a strategic
plan that identifies priority areas for investigation, ecology, and predictive services which is

used in conjunction with the CFA.

Recommendation: The development of common set of objectives, metrics, and reporting

requirements by the DELWP for fuel management in order to allow the Victorian Government
to report publicly on a holistic fuel management program. These should apply to all relevant

organisations and include residual risk where appropriate.

Action: DELWP has reviewed the fuel management Monitoring, Evaluation, and Reporting
Framework and annual Fuel Management Report. DELWP also consults with CFA and Parks
Victoria to identify data for future reporting, as well as incorporating land managed by other

assets into its reporting datasets.

Recommendation: The undertaking of a review by the DELWP in collaboration with the CFA

of current residual risk targets. This should involve engagement with all fuel management
stakeholders, the expansion of residual risk targets to all methods of fuel management and

become part of a regular State policy review program.

Action: DELWP, in collaboration with relevant stakeholders, has committed to developing
new targets which will be communicated as part of the new strategy for land and fire
management. A community engagement process is also being developed to build
understanding of fuel management, as well as making targets more meaningful. This has been
supported by an independent review of Victoria’s bushfire risk modelling system to increase

community understanding of risk, modelling, and fuel management.

13



10. Recommendation: That EMV collaborate with relevant stakeholders to establish clear roles

11.

12.

13.

and responsibilities before, during, and after emergencies, as well as the development of a

clear communications strategies to ensure roles and responsibilities are well-understood.

Action: The SEMP, released by EMV in September 2020, sets out roles and responsibilities
of relevant parties and organisations. The Victorian Government has also allocated funding

for an overarching communications strategy.

Recommendation: That Victoria Police reviews and enhances evacuation plans, with

consideration given to multiple factors including high risk areas, early evacuation triggers,
isolated communities, the presence of tourists, individual reluctance, or inabilities to evacuate,

and management of compounding factors such as a loss of essential services or health impacts.

Action: Victoria Police’s State Emergency Response Coordination Division has conducted
extensive evacuation and traffic management training sessions which incorporated high-risk
area scenarios. EMV has also responded by reviewing Code Red determinations and
communications approaches. These include clarification of triggers and risk factors, as well
as guidance around strategic communications. EMV and Victoria Police have collaborated to

update their Joint Standard Operating Procedures and guidelines.

Recommendation: That EMV collaborates with the emergency management sector to review,

update, and confirm all tiers of control, including flexible operation, integration, and clearly
defined roles and responsibilities, as well as ensuring that these are appropriate and familiar

during emergencies.

Action: To address this, EMV published the SEMP, as well as Regional Emergency
Management Plans in November 2020 which include regional-tier control arrangements.
EMYV is also leading a program to test and refine arrangements through emergency scenario
exercises based on the Victorian Preparedness Framework (VPF). IGEM noted that
overlapping operational demands during 2021 presented challenges to the resolution of the

more complex and resource-intensive issues, however.

Recommendation: That EMV reviews and updates rosters and handover processes, as well as

providing training and guidance, to ensure consistency and the achievement of objectives at

all stages of a protracted event.

Action: EMV is working to review and update shift roster, handover processes, and related
training and guidance for Incident Management Team (IMT) personnel. This includes longer-

term work to increase the IMT skill base in environments of increasing complexity.

14



14.

15.

16.

Recommendation: The development of a system by EMV to manage personnel and asset
deployments to meet the requirements of the emergency and support the wellbeing of
personnel. This may include standardised shift rosters, single or integrated platforms, and

records of accreditations, qualifications, and training.

Action: EMV is developing a software system that will provide an aggregated view of the
health and safety incidents and enable the identification and analysis of trends across agencies.

EMYV also intends to issue a revised fatigue management fact sheet to all agencies.

Recommendation: The collaboration between EMV and the emergency management sector to

develop a capacity model that considers current and future emergency management personnel

requirements, identifies surge requirements, and emergency risk and climate scenarios.

Action: The Emergency Management Operating Model Review will assess core capabilities
and capacity require to manage emergencies and identify opportunities to leverage private and
NFP sector emergency management resources. An Emergency Management Training and
Education Masterplan is being developed to boost capacity of the sector. EMV and sector
partners are continuing to utilise the VPF to assess capabilities and build on emergency

management capabilities and capacities.

Recommendation: That EMV works with relevant stakeholders in NSW and SA to address

cross-border operational and resourcing issues, with an aim to enhance interoperability and

maximise capabilities during emergencies along Victoria’s borders.

Action: EMV has developed a proposed Cross Border Emergency Management Framework
for discussion with three levels, including an overarching principle-based memorandum of
understanding between jurisdictions, mutual aid agreements between states, and joint
operational agreements between local agencies. EMV is also continuing to work with Regional
Emergency Management Planning Committees to identify any gaps in the provision of cross-
border aid. EMV is pursuing opportunities for cross-border training and intends to host a
forum with interstate and Commonwealth partners to share lessons and enhance
interoperability. EMV’s ongoing work to ensure cohesive and consistent warnings and advice

along borders will be guided by the new national Australian Fire Danger Rating System.

15



17. Recommendation: That EMV and relevant stakeholders develops and implements processes
to improve information availability and comprehension amongst Victorians during an
emergency event. This should also consider individuals’ unique needs, including

unfamiliarity, comprehension, and social or geographical isolation.

Action: EMV is planning to enhance the VicEmergency app and website to better
communicate with culturally and linguistically diverse communities. EMV has also worked
with other agencies to update the Victorian Warning Arrangements and is revising operational
guidelines and procedures. DoT has also secured funding to upgrade the VicTraffic App. The
Victorian Government is partnering with the Commonwealth to strengthen
telecommunications resilience in isolated communities and is facilitating local
implementation of the NBN, including rolling out satellite backup sites in regional Local

Government Areas.

28. As a result of the Phase 2 report, 48 observations and 111 findings were made, with 15

recommendations being handed down, including:

1. That EMV and relevant stakeholders establish policies to improve information sharing
between organisations, to enable timely and comprehensive sharing of impact data and
increased ability to provide streamlined and proactive relief, recovery support, and financial

assistance, to affected individuals.

2. That EMV collaborate with relevant stakeholders to identify core capabilities required for
operational relief and recovery at all levels, as well as coordinating the development of

consistent level relief and recovery capabilities.

3. That the Department of Jobs, Precincts, and Regions (DJPR) work with relevant stakeholders
to provide development opportunities to increase local capabilities and capacities to deliver
relief and recovery for emergencies of variable scales, complexities, and duration in a manner

that caters to the needs of diverse communities.

4. The development and resourcing by EMV and related stakeholders of an ongoing volunteer

strategy that can be activated at all times of an emergency.

5. The development of a recovery funding model that enables timely estimation of recovery
costs, consistency in public recovery support, short, medium, and long-term recovery planning
and resourcing, and a reduction in funding impediments for local organisations (whilst

retaining appropriate accountability mechanisms).

16



10.

11.

12.

13.

14.

The development of a recovery financial assistance system that provides transparent eligibility
requirements, flexibility in the timing of applications, streamlined application processes, and

proactive outreach to facilitate and encourage receipt of financial assistance where eligible.

That EMV works with councils and government to refine an operation relief and recovery
communications strategy to ensure time-critical information is clear, concise, and provides a

centralised point for relief and recovery information.

The coordination by EMV of ongoing education campaigns to increase awareness of roles and

responsibilities during periods of emergency relief and recovery.

That the Emergency Management Commissioner strengthen the State Emergency
Management Plan to improve clarity around relevant roles and responsibilities. This should
include appropriate communication and taskings between all tiers in relation to relief

priorities, as well as clear accounting and reporting arrangements for senior staff.

That EMV leads the development of relief arrangements to achieve better clarity of roles,
reporting, and accountability at all levels. This should incorporate local knowledge,
capabilities, and expertise and be used to develop training material to increase sector
capabilities. Multi-agency exercises should also be coordinated to practice and refine these

arrangements.

That DJPR works with the Municipal Association of Victoria to build contingencies into
emergency relieve centre planning to ensure inclusive relief centres that are better placed to
support displaced people in times of isolation, prolonged emergencies, and community-led

activation of centres.

That EMV and relevant stakeholders coordinate the development of systems, processes, and
partnerships that can be activated in anticipation of potential emergencies to ensure
coordination and management of donated goods, as well as incorporating communication

strategies to mitigate the donation of goods and utilise appropriate donation channels.

The establishment of a permanent and comprehensive entity dedicated to recovery
management that can effectively coordinate the planning and delivery of recovery functions

during times of emergencies.

The development of clear roles and responsibilities for the management and coordination of
all aspects of recovery to ensure that local organisations and community networks can be

quickly activated to support affected groups.

17



15. That relevant and responsible stakeholders work with councils and communities to develop a
common understanding of community-led recovery, the role of communities in recovery

planning, and to increase support, training, and resources required to achieve this.

29.  On 14 October 2020, the Victorian Government responded to the Phase 2 report, accepting all
15 recommendations. EMV is currently developing an “Implementation Statement” for the
Phase 2 recommendations and intends to commence formal monitoring and reporting on the
above recommendations once that Implementation Statement has been published. EMV is
currently in the progress of the developing a 2022 progress report on the Phase 1

recommendations which is planned for 1 October 2022.

30. Given that the issues and concerns listed in the first and second applications relate to the
situation immediately preceding the fires, including the preparedness of local and state bodies,
I am satisfied that no further elucidation of the recommendations relating to relief and

recovery efforts is necessary to fulfil the purposes and objectives of the Coroners Act 2008.

31. Furthermore, I am satisfied that the recommendations made by IGEM adequately address any
prevention opportunities and, in furtherance of my statutory obligations to avoid any
duplication of investigation, I am satisfied that no further investigation is required in this area

by the Court.
Victorian Auditor-General’s report on Reducing Bushfire Risk

32. In October 2020, the Victorian Auditor-General’s Office (VAGO) tabled their report
Reducing Bushfire Risks.!° The audit was conducted in response to the 2019-2020 bushfire
season and examined the central question: “Are responsible agencies effectively working

together to reduce Victoria’s bushfire risk? ”
33. The audit examined the following bodies:
a) Department of Environment, Land, Water and Planning
b) Parks Victoria
¢) Country Fire Authority

d) Emergency Management Victoria

10 Available at: https://www.audit.vic.gov.au/sites/default/files/2020-10/20201014-Reducing-Bushfire-report 0.pdf
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e) City of Whittlesea
f) East Gippsland Shire Council
g) Murrindindi Shire Council
h) Energy Safe Victoria.
34. The audit also examined the following issues:

a) how DELWP informed the government's planned burn target and developed its risk-

reduction strategies to protect human life, property and the environment
b) how agencies deliver risk-reduction strategies
¢) how Victoria’s land-use planning system supports risk reduction
d) the Powerline Bushfire Safety Program.
35. The audit found that at that time, Victoria’s residual risk level met the government’s target.

36. However, the audit also considered that there was insufficient information available to
understand the effectiveness and impacts of the audited agencies’ risk-reduction activities.
The audit concluded that modelling limitations and lack of reporting on non-burn and private
land-based risk-reduction activities inhibited continuous improvement, limited community
understanding of performance in reducing risk, and constrained DELWP and government's

ability to make better informed investment decisions to further reduce risk.

37. The audit also considered that reducing risk across the state also required a stronger focus on,

and allocation of resources to, treating private land, to complement that applied to public land.
38. The examined agencies accepted all recommendations arising from the audit.
WorkSafe response to the Investigation into the 2019-20 bushfire season

39. Pursuant to the issues regarding WorkSafe, I requested that WorkSafe provide a statement to
the Court regarding the questions asked in the first application, particularly regarding the
management of the fires and WorkSafe’s reporting requirements regarding a “near miss” or

“potentially dangerous incident”.
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40.

41.

42.

43.

On 22 October 2021, WorkSafe provided a response to my request, in which they noted that
overall management of the response to an emergency fire event is not within WorkSafe’s

remit, and that it is not a first responding agency under the SEMP.

WorkSafe did note that their local team in Traralgon were responsible for responding to
workplace safety issues and reported any notifiable incidents as per section 38 of the

Occupational Health and Safety Act 2004 (‘the OHS Act’).

WorkSafe noted that section 37 of the OHS Act provides detail as to what constitutes a
notifiable incident, and reported that no notifiable incidents, including “near misses”, that
suggested that organisations had breached their OHS duties, were reported to WorkSafe, either
during the fire period or after the fire had passed. This included the efforts to capture local
wildlife coordinated by DELWP as referenced in the first application.

After reviewing the statement received from WorkSafe, I am satisfied that the issues raised
within the first application have been adequately addressed and do not require any further

investigation by this court.

DETERMINATION

44.

45.

The scale of devastation and disruption caused in Victoria and beyond during the 2019-2020
bushfire season signalled the need for consideration of how we can prepare for and respond
to bushfires and natural disasters to best manage the safety of people, their property, and the
natural environment. To this end, several inquiries have now been conducted examining
different elements of risk mitigation, emergency response, and long-term rebuilding after

disaster.

Victoria is one of the most bushfire-prone areas in the world, and the threat of bushfires cannot
be eliminated. However, Governments play an important role in regulating the environment
in which bushfires are managed. As such, government actions generally focus on
precautionary and resourcing measures to make fires, when they occur, easier to control and
thereby minimising the impact on people and country. While framed through a variety of
specific issues, the substance of the applications asked me to consider the adequacy of various
agencies’ efforts and strategies to prepare for and mitigate risk of large bushfires in the

Mallacoota area, and the immediate firefighting response when fires threatened the Township.
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46. My role is to determine whether it is necessary to investigate the Black Summer Fires in
Mallacoota with a view to finding, pursuant to section 68 of the Coroners Act, the cause and
origin of the fire, the circumstances in which the fire occurred, and to assist with the reduction

of preventable fires.

47. Having considered the issues raised by the applicants, and the array of reviews and inquiries
conducted touching on the preparation for and response to the black summer bushfires in the
Mallacoota area and beyond, I have determined not to investigate the fire pursuant to section

31(2) of the Act.

48. Whilst I am in agreement with the applicants that the subsequent investigations into the fires
that ravaged Mallacoota and surrounding areas were largely response and recovery focussed,
in making my determination not to investigate the fires I have considered the preamble,
purposes and objectives of the Act, especially with regards to the reduction of the number of
preventable deaths and fires and the promotion of public health and safety through the making
of comments and recommendations designed to highlight issues of public safety and possible

remedial actions.

49. After reviewing the findings from the relevant investigations noted above, the
recommendations handed down following the conclusion of these inquiries, and the actions
taken by the responsible bodies, | am satisfied that the issues rightly identified by the first and
second applications have been adequately addressed to a sufficient standard, and that any
further coronial findings or recommendations would not differ sufficiently in their substance

or content so as to justify the diversion of the court’s finite resources from its other work.

50. I am satisfied that the actions taken since the inquiries have directly and indirectly addressed
the issues raised in the first and second applications, and are encouraging the continued
development of an emergency management system that “minimises the likelihood, effect, and

consequence of emergencies”.!!

" bid (n 1).
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51. Finally, with regards to the findings required that would be required of me under section 31(1)
of the Act, including the cause and origin of the fire, and the circumstances in which the fire
occurred, I am satisfied that a coronial investigation will not identify any further information
that is not already contained within the public record following the investigations noted above,
and as such, a further investigation by me would not advance the Purposes nor Objectives of

the Act.

Signature:

N

SIMON MCGREGOR
CORONER

Date: 4 August 2022

NOTE: Under section 80 of the Coroners Act 2008 ('the Act'), if a coroner determines not to
investigate a fire, the person who requested the coroner to investigate the fire may appeal to the Trial
Division of the Supreme Court within 28 days after the day on which the determination of the coroner
is made, unless the Supreme Court grants leave to appeal out of time under section 86 of the Act.
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